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                    Abstract

The European Commission has proposed a directive “on certain rules governing actions for damages under national law for infringements” of competition law which inter alia provides for disclosure of evidence.
Because disclosure of evidence, while enhancing the effectiveness of private enforcement, must not deter from making leniency applications, the draft directive tries to reconcile disclosure with public enforcement by absolutely exempting leniency corporate statements and settlement submissions from disclosure and by limiting the successful leniency applicants' civil liability in relation to the injured parties.
However, as established by the ECJ in DonauChemie, absolute protection for certain documents is incompatible with the primary law principle of effectiveness; and it is also problematic to privilege successful leniency applicants at the expense of the injured parties.
This article argues that the best solution would be to privilege cartelists who receive immunity from fines in relation to their co–infringers by giving them the right to full contribution from their co-infringers.
Thus documents could be disclosed without deterring cartelists from filing leniency applications, because they can recover any damages paid to victims from their co–infringers. Also, privileges granted to leniency applicants are not granted at the victims' expense but at the expense of the co–infringers.
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