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Multichannel Distribution and the Impact
of ‘Footloose’ Consumers
Chris Fonteijn*

At a recent conference, I addressed the need to shape and
sharpen the debate on the appropriate competition
regime for the age of on-line distribution. The world has
changed. On-line sales and ‘platformisation’ have
opened multiple new distribution dimensions that may
require a fresh look on the application of competition
rules.

The scale and speed at which businesses and consu-
mers can process information are unprecedented, and
with that the impact of issues like information asym-
metry and free-riding may take on a different level of
significance.

A lot of study has been devoted to the way internet
shapes distribution both from the business and con-
sumer perspectives. The potential effects of increased
transparency, lower search costs, and network effects
have been well described. However, in my opinion, the
impact of the rapid evolution of the consumers’ role is
underexposed in the debate on the appropriate competi-
tion regime.

Consumer behaviour today is no longer comparable
with the Grundig–Consten era. Nor is it comparable
with the time of drafting the Block Exemption on Verti-
cals, nor even the time the Block Exemption was revised
in 2010. I believe that the debate would benefit from a
clear consumer welfare perspective. What is driving
business response to the opportunities and challenges
that internet offers? Is the business response aimed at
legitimately protecting investments that benefit consu-
mers, or is it, in a harmful way, aimed at shielding itself
from strong price competition?

There are two developments which I find very interest-
ing from an enforcement perspective. Firstly, the internet
has revolutionised the way consumers search and compare
when shopping. A good example is the development of
personalised shopping comparison applications for mobile
phones. With such an app, consumers can, while in a shop,
scan a product’s barcode and get an instant overview of the
price of the product in competing shops. Consumers can

then decide on the spot where to buy. They can purchase
in the shop if they like the offer. Or, they can immediately
purchase at an on-line competitor through the app, and
the goods might even be shipped before they leave the
store. Or, they could try and negotiate better terms with
the shop owner.

Such applications have existed for some time. What is
striking is the rapidity with which they are becoming
mainstream. A prime-time commercial was recently
aired on Dutch national television for such a ‘free’ com-
parative shopper app. The app ranked high in the App
store and in Google play.

With apps like this, consumers gain bargaining
power. We know that this is essentially a good thing.
However, we also know that there are consequences for
producers and distributors. To what degree will retailers
be prepared to invest in services for products that
require presales services? Or, for luxury products, where
a shop experience is deemed essential? With today’s tech-
nology, high smartphone penetration and ubiquitous
broadband connections, it is extremely easy for compet-
ing on-line shops to lure consumers away with even a
slightly lower price. Consumers are becoming footloose,
instantly and on a large scale. As a result, the possibilities
for competing retailers to free-ride on shop investments
are growing at an unprecedented pace. We cannot ignore
the potentially negative impact on investments that may
result.

Secondly, Platformisation, a term used by Hederström
and Peeperkoorn in a recent article in this Journal,
describes the phenomenon that platforms are becoming
more and more essential for on-line trade. I think that
the importance of consumer data for many on-line plat-
forms brings legitimate concerns. While competition
and privacy interests may coincide, they may at times
also conflict. For example, on-line platforms may have
an incentive to reserve consumer data for their own use.
Competitors may face an unsurmountable barrier if
certain data are really crucial to their business but are
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not available. On the other hand, forcing on-line plat-
forms to share data with others may be against consumer
interest from a privacy perspective. How do we balance
competition and privacy interests in this context? It is a
dynamic problem, and it requires dynamic thinking.

These are just two developments, two trends, showing
that the way in which consumers and businesses interact
has changed rapidly. They reverberate in the enforce-
ment debate on vertical restrictions.

Logically, rapid change leads to insecurity and hence
the desire for more or ‘maximum clarity’ for businesses
and legal advisors on what is allowed and what is not.
The desire for clarity is understandable. In response,
there may be a temptation to qualify more restrictions as
hardcore. However, from an enforcement perspective,
it only makes sense to place restrictions in a hardcore
box, if they generally can be presumed to restrict com-
petition, and they generate no efficiencies that benefit
consumers. Is such clarity feasible in the dynamic envir-
onment of the footloose consumer and the concept of
platformisation?

For example, do we really need to control distributors
in how they build up their brands and protect retailers
that invest in servicing those brands? Should we stop
them from restricting the use of third-party platforms
where we see a free-rider risk? Or, take Across Platform
Parity Agreements, where we acknowledge that they may
be necessary to operate a platform that delivers valuable
services to consumers. Should we label them as hardcore,
across the board?

To understand the potential efficiencies of vertical
restrictions, we have to take into account how consumers
behave today and how that may change. In addition, we
have to look at how retailers and suppliers react to and
anticipate that behaviour. For example, it is not the free-
riding argument in itself that is new, it is the plausibility
and the potential impact that has changed. In the past, it
was less likely that consumers would switch to the cheap-
est or best offer on a large scale, because search and com-
parison options were limited. Hence, the possibilities
for competitors to free-ride on shop investments were
arguably limited. Today, these possibilities are much

greater, and it is not surprising that businesses take coun-
termeasures to protect their investments.

We have examined this issue carefully. In April 2015,
the Netherlands Authority for Consumers and Markets
(ACM) published a paper called ‘Strategy and Enforce-
ment Priorities with regard to Vertical Restraints’. In this
paper, we set forth ACM’s case-by-case prioritisation,
with its strong focus on potential harm to consumer
welfare. This means that we try to estimate the effects of
a restriction at a very early stage. We take into account
possible harm and possible efficiencies in each specific
case. If the net effect is negative, we can intervene.

At this moment, we do not see evidence from case law
or academia that would justify putting additional restric-
tions in the hardcore box. Labelling restrictions as hard-
core may be aimed at increasing legal certainty. However,
there is a clear down side. It may lead to over-enforcement,
with a chilling effect on competition.

A hardcore label only makes sense if a restriction—
more often than not—generates net negative effects. The
fact is we do not yet fully understand how the different
effects balance out in the internet era. We need more
data, empirical knowledge, and a better understanding
of the interaction between consumers and companies,
between on-line and offline distribution. The discus-
sions within the European Competition Network (ECN)
and the European Commission’s E-commerce sector
inquiry will help us in that regard.

In conclusion, this is a topic that would benefit from
an open debate, within the community, within the
ECN, and within national competition authorities. That
debate should be based on a thorough understanding of
effects on consumer welfare. Drawing stricter boundar-
ies in these dynamic markets is like increasing the
height of a dike and expecting to control the entire sea. I
believe that by focussing on the consumer perspective
and restricting our interventions to truly harmful
conduct, we can reap the benefits of innovation and
competition.
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