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I. Introduction
Much of the legal debate in EU circles has recently
focused on due process.1 Some concerns have been
voiced from outside the Commission, notably about an
alleged lack of objectivity of EU competition procedure.
The story is not unfamiliar: the combination of investi-
gative, prosecutorial, and decision-making functions
within the same institution would lead to a prosecutor-
ial bias in Commission’s procedures. The detractors of
the system argue that the issue is even more topical
nowadays given the envisaged accession of the Euro-
pean Union to the European Convention of Human
Rights (ECHR) and since the ‘treatisation’ of the
Charter of Fundamental Rights (CFR), which proclaims
inter alia the right to a fair trial and the respect of the
rights of defence to anyone who has been charged.2

The purpose of this article is not to intervene in this
debate, nor to examine whether EU competition pro-
cedures meet the requirements of Article 6 of the
ECHR. But this debate is relevant when one examines,
as we do in this article, the role of the Hearing Officers
in competition proceedings.

In 2010, a survey and public consultations organized
by the Commission revealed, concurrently, a misunder-
standing of what Hearing Officers do, and great expec-
tations on what they could do. For example, a survey
commissioned by DG Competition on stakeholders’
perception of its activities reported a comment saying
that ‘the hearing officer makes sure the coffee is served at
the right time and that the interpreters aren’t too tired.
They have no real role.’3 At odds with that statement
were the contributions submitted by stakeholders in

response to the public consultation organised at the
beginning of 2010 by the Commission on DG Compe-
tition’s draft Best Practices in antitrust proceedings and
on the Hearing Officers’ Guidance Paper. Several stake-
holders praised the Guidance Paper for setting out
clearly the role of the Hearing Officer, and called for a
strengthening of such role to address some of the
current concerns about due process.

In the following sections, we will, first, provide a his-
torical perspective explaining how the Hearing Officers’
functions evolved over time. Secondly, we will provide
further practical insight on their activities. In addition,
in the final section, reference will be made to proposals
of stakeholders expressed in the public consultation on
the Guidance Paper about a possible extension of the
role of Hearing Officers.

* Michael Albers is Hearing Officer at the European Commission since
2008. Jérémie Jourdan is advisor to the Hearing Officers. The views
expressed in this article are those of the authors and not necessarily
those of the European Commission.

1 For recent articles on this question, see eg: Alan Riley, ‘The
modernisation of EU anti-cartel enforcement: Will the Commission
grasp the opportunity’ (2010) 5 ECLR 191; D Slater, S Thomas, and
D Waelbroeck, ‘Competition law proceedings before the European
Commission and the right to a fair trial: no need for reform?’, GCLC
Working Paper 04/08; F Castillo de la Torre, ‘Evidence, Proof and
Judicial Review in Cartel Cases’ in CD Ehlermann and M Marquis (eds),

European Competition Law Annual 2009: Evaluation of Evidence and its
Judicial Review in Competition Cases (Hart, Oxford 2010); Ian Forrester,
‘Due process in EC competition cases: a distinguished institution with
flawed procedures’ (2009) 34.6 ELR 817–43; W Wils, ‘The Increased
Level of EC Antitrust Fines, Judicial Review and the European
Convention of Human Rights’ (2010) 33.1 World Competition [5]–29.

2 Articles 47 and 48 of the Charter of Fundamental Rights.

3 DG Competition Stakeholder Survey, available at http://ec.europa.eu/
competition/publications/reports/surveys_en.html. See Stakeholder
Report—Lawyers, p. 23.
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Key points

† The role of the Hearing Officers evolved over
time since their creation in 1982.

† The powers of the Hearing Officers were
extended in 1994 and 2001.

† Today, they are the guardians of the rights of
defence, and contribute to the objectivity, trans-
parency, and efficiency of EU competition pro-
ceedings.

† In the current debate about due process, sugges-
tions have been made to strengthen their role
further.
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II. Current state of the law: how did we
get there?
The Hearing Officers are operating under terms of
reference set out in a Commission Decision of 23 May
2001.4 This is the fourth generation of the Terms of
Reference. The first one was adopted in 1982, then
restated in 1990, and revised in 1994 and 2001. To
understand better the current role of the Hearing Offi-
cers, and the possible need for a review of their Terms
of Reference, a dive into history is not a futile exercise.

A. 1982: where it all began
It may sound odd nowadays, but in 1982, the compe-
tition portfolio was not enough to keep one Commis-
sioner busy: Frans Andriessen was Commissioner
responsible for Relations with the European Parliament
and Competition. More familiar is the fact that the
fairness of commission procedures was in question. A
respected institution, the Select Committee on the
European Communities of the House of Lords, issued
a report on the matter,5 in which it was noted, inter
alia, that ‘the opportunity for the undertaking to clear up
questions of fact and law, or of economic analysis, and to
explore questions arising on a Statement of Objections, is,
under present practice, seriously deficient’.6 It is true that,
in those ancient times, defendants did not have access
to the whole of the Commission’s file, and oral hear-
ings were generally presided over by the director in
charge of the case. This certainly fuelled the concern
that the Commission, in all unfairness, combined the
function of judge, jury, and prosecutor. To address this
concern, the 1982 House of Lords Report suggested the
creation of an ‘Independent Person’ to preside over the
oral hearing and bring a fresh mind to the subsequent
conduct of the case. Interestingly, it was suggested by
the authors that the problems resulting from the
court’s limited review should be fixed by increasing
procedural guarantees in the Commission’s
procedures.7

The Commission heard the concerns. It provided
better access to its file in competition proceedings, and
created the post of Hearing Officer with the view of
reinforcing the objectivity of oral hearings.8 The
Twelfth Competition Report on Competition Policy set
out that the Hearing Officer shall ensure that the
hearing is properly conducted and thus contribute to
the objectiveness of the hearing itself and of any sub-
sequent decision.9 Two specific tasks were entrusted to
him: first ensuring that the rights of defence are
respected; second, that due account is taken of all
relevant facts, whether favourable or unfavourable to
the accused. In the next Report on Competition Policy
(13th), it was noted that ‘by establishing a procedure in
which the official presiding over the hearing is not the
same as the official(s) in charge of the case as a whole,
the impartiality of oral hearings is increased. . . . the
Hearing Officer helps to ensure . . . that the final decision
in any given case is thus a well-balanced one which is
based on all the relevant facts’.10

The success of the Hearing Officer was immediate.
The next year, Parliament invited the Commission to
consider extending its role to surprise inspections, con-
fidentiality issues, and access to file as well as the role
of witnesses.11 The Commission declined the invitation
as regards inspections, and, as regards witnesses, noted
that the Hearing Officer already had the power to
decide which person could be heard at the oral
hearing.12 In 1987, the first report on the Hearing Offi-
cer’s activities noted that its introduction significantly
improved both the organisation and conduct of hear-
ings, in particular by putting the focus on the key ques-
tions. According to the report, ‘gaps and errors in the
presentation of the facts which the Hearing Officer has
pointed out have in several cases led to the withdrawal of
certain objections’.13

Also a mark of success is the fact that in 1990 the
role of the Hearing Officer was extended to cover
merger cases. At the same time, the Terms of Reference
of the Hearing Officer were reformulated in a
Commission decision.14

4 Commission Decision of 23 May 2001 on the terms and reference of
hearing officers in certain competition proceedings, OJ L 162, 19.6.2001
(the ‘Terms of Reference’).

5 8th Report of the Select Committee of the House of Lords on the
European Communities, Competition Practice, 23 February 1982 (the
‘1982 House of Lords Report’).

6 Ibid., para 18.

7 It was noted in the 1982 House of Lords Report that ‘the limits of the
Court’s power to control, by way of review, the work of the Commission
have to be accepted: they arise from the terms of the Treaty as interpreted
by the Court. But they do strengthen the case for introducing into the
Commission’s procedures the various reforms which the Committee are
putting forward in this Report for consideration’ (see para. 29).

8 The intention to create the Hearing Officer was expressed first in the
XIth Report on Competition Policy, para. 66.

9 XIIth Report on Competition Policy, Section 3, para. 36 and following.

10 Thirteenth Report on Competition Policy, para 75. The first terms of
reference of the Hearing Officer were annexed to that same Report
(Annex to the Thirteenth Report on Competition Policy, p. 273).

11 XIVth Report on Competition Policy (1984), Annex, p. 220, para. 61.

12 XIIIth Report on competition policy (1983), p. 22.

13 XVIIIth Report on competition policy (1988), point 44.

14 Commission decision of 23 November 1990 on the implementation of
hearings in connection with procedures for the application of Articles 85
and 86 of the EEC Treaty and Articles 65 and 66 of the ECSC Treaty—
See XXth Report on competition policy, Annex, p. 312.
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B. 1994: the Hearing Officer acquires
adjudicatory powers
The year of 1988 saw the birth of the Court of First
Instance (CFI), now the General Court. Its creation was
praised in the legal community and it was anticipated
that the CFI would bring about more effective judicial
review of Commission decisions in antitrust. In the
early 1990s, the CFI adopted a few judgments high-
lighting the importance of procedural rights.15 In
Hercules, the General Court made it clear that the
Commission had an obligation to make available to the
defendants all documents, whether in their favour or
otherwise, which it had obtained during the course of
the investigation.16 In Cimenteries, the General Court
indicated that a deficient access to the file would in
certain situations lead to the illegality of the entire pro-
cedure.17 It became clear, therefore, that the respect of
the rights of defence ought to be reinforced in compe-
tition proceedings. A former Hearing Officer in those
times complained that much time at oral hearings was
spent on discussing problems of access to the file and
deadlines to reply to the Statement of Objections
(SO).18 A new report of the House of Lords on enfor-
cement of Community competition rules rec-
ommended granting the Hearing Officer interlocutory
powers to resolve certain procedural disputes between
DG Competition and the parties.19

Following these suggestions, the Commission
announced, in its 1993 Report on Competition Policy,
a revision of the Terms of Reference of the Hearing
Officers for 1994. The main novelty was the attribution
of decision-making powers to the Hearing Officer for
deadlines to respond to a Statement of Objections, dis-
putes on access to file, and issues related to business
secrets. It was thought, in particular, that the objectiv-
ity of the proceedings would be better served if
decisions as regards access to file and deadlines were
taken by an official independent from the team investi-
gating the case. The Terms of Reference were also

extended to cover the admission of third parties to the
proceedings, that is deciding whether they have a suffi-
cient interest to be heard. The extension of the Terms
of Reference of the Hearing Officers was praised,
although some commentators noted that more was still
to be done to ensure the objectivity of Commission
proceedings. Of particular concern was the fact that the
Hearing Officer’s report could only be communicated
to the outside world upon recommendation of the
Hearing Officer and in agreement with the Commis-
sioner, which was generally not done.20

C. 1999–2001: the age of independence
On the eve of the new century, two main developments
triggered the need to strengthen the role of the Hearing
Officer in competition proceedings. First, the Commis-
sion was at the time preparing a major overhaul of its
antitrust procedural framework (what became Regu-
lation (EC) No 1/2003), which would see the Commis-
sion focus on more serious antitrust violations. More
litigation was expected, and presumably more disputes
of a procedural nature. Secondly, the years 1999–2001
witnessed a boom in merger control and a growing
trend in cases where phase II proceedings were
initiated. The handling of cases by the then Merger
Task Force (MTF) was discussed, in particular as
regards commitments. Of particular concern was the
procedural position of merging parties because of time
constraints: a new report of the Select Committee of
the House of Lords noted in this regard that the ‘dice
are loaded in the Commission’s favour’.21 The report
concluded that ‘the Hearing Officer should have greater
oversight of DG Competition’s procedures and handling
of merger cases, particularly in relation to the negotiation
of remedies and commitments’.22 The Lords also called
for a greater independence of the Hearing Officer from
DG Competition.

The Terms of Reference were reformed by the
decision of the Commission of 23 May 2001. A few

15 See for example, case T-7/89, Hercules Chemicals v Commission [1991]
ECR II-1711; joined cases T-10/92, T-11/92, T-12/92, and T-15/92
Cimenteries CBR and Others v Commission [1992] ECR p. II-2667.

16 See Hercules (n 15) para. 54.

17 See Cimenteries (n 15) para. 47: ‘if, for the sake of argument, the Court
were to recognize, in proceedings against a decision bringing the procedure
to a close, that a right of full access to the file existed and had been
infringed, and were therefore to annul the Commission’ s final decision for
infringement of the rights of the defence, the entire procedure would be
vitiated by illegality.’ This was applied by the General Court in the
Solvay case, in which the Court annulled the Commission decision as
regards the applicant in light of the Commission’s failure to give access
to certain documents (T-30/91, Solvay v Commission [1995] ECR II-
1775, paras 98–99).

18 See Hartmut Johannes, ‘Erfahrungen eines Anhörungsbeauftragten’ in
Europarecht, Kartellrecht, Wirtschaftsrecht (Liber Amicorum Deringer,
1993) 296.

19 First Report of the Select Committee of the House of Lords, Enforcement
of Community Competition Rules, 1993 (the ‘1993 House of Lords
Report’), at para. 109–112.

20 See Nicolas Charbit, ‘Le nouveau mandat du conseiller-auditeur, un pas
vers la séparation des fonctions? Décision de la Commission européenne
relative au mandat des conseillers-auditeurs dans le cadre des procédures
de concurrence’ Gazette du Palais, 21 December 1995, 1405–7.

21 The House of Lords Select Committee on the European Union, 19th
Report, Strengthening the Role of the Hearing Officer in EC Competition
Cases, 21 November 2000, HL Paper 125 (the ‘2000 House of Lords
Report’), para. 64.

22 See the 2000 House of Lords Report (n 21) para. 79.
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remarkable changes were introduced. First, the inde-
pendence of the Hearing Officers was reinforced by
removing the link to DG Competition. Administra-
tively, the Hearing Officers became attached to the
Commissioner for Competition. However, one should
not be mistaken about such an attachment: the
Hearing Officers carry out their task in full indepen-
dence, and do not take instructions on individual cases
from the Commissioner. The link is purely administra-
tive. Secondly, to increase transparency and account-
ability, the new Terms of Reference provided that the
Final Report of the Hearing Officers should be dis-
closed to the parties and published with the final
decision,23 following in that the recommendation of
the 2000 House of Lords Report.24 Thirdly, two new
tasks were entrusted to the Hearing Officers: the
control in merger and antitrust proceedings of the
objectivity of the market testing of commitments pro-
posed by the parties;25 and the granting and denying of
confidentiality claims when decisions are published in
the Official Journal of the EU.26

D. Conclusion
We hope this historical review will have shed some
light on the role of the Hearing Officer, which evolved,
inter alia, in response to concerns about the objectivity
and transparency of proceedings (1982), changing case
law and a growing awareness of procedural issues
(1994), or the regulatory and business environment
(2001). The purpose of his function is now to contrib-
ute to the objectivity, transparency, and efficiency of
proceedings,27 using a mix of competences made of
decision-making powers, advice to the Commissioner,
and reporting to the Commission and the public. In
the following section, we will examine what this means
in practice for undertakings involved in competition
proceedings.

III. Practical considerations: do’s
and don’ts of the Hearing Officers
The primary task of the Hearing Officer is to ensure
that the right to be heard has been respected in compe-
tition proceedings. The right to be heard applies to the

parties subject to the proceedings, as well as to other
parties, such as complainants and interested third
parties, albeit in a different way (see Subsection D
below). As regards parties subject to the proceedings,
the right to be heard, now guaranteed by the Charter
of Fundamental Rights,28 requires that they be afforded
the opportunity to make known their views on the
truth and relevance of the facts and matters alleged and
the documents used by the Commission to support a
claim that there has been a breach of competition
law.29 In practice, such opportunity is given in writing
(response to the statement of objections (SO)) and
orally (oral hearing). Below we will examine the means
available to the Hearing Officers to ensure respect for
the right to be heard.

A. When does the Hearing Officer intervene?
The Hearing Officer’s responsibilities typically start
with the notification by the Commission of a State-
ment of Objections to the potential infringer (antitrust)
or notifying party (merger control). Shortly after
receiving the SO, the addresses are informed of the
Hearing Officer and his team dealing with the case.
This is when the critical phase as regards the exercise of
the rights of defence begins. Indeed, in the Court’s
words, an undertaking subject to investigatory
measures can rely in full on its rights of defence only
once a Statement of Objections has been notified to it,
as it is not until then that an undertaking has been for-
mally informed of any objections against them relating
to an infringement of the competition rules.30 This is
when defendants will exercise their right of access to
the file, as well as right to be heard both in writing (SO
replies) and orally (at the hearing).

That said, sometimes parties contact the Hearing
Officers when issues related to the rights of defence
arise pre-SO, for example in relation to requests for
information or documents seized during inspection.
However, the Hearing Officers do not have any formal
powers as regards such matters unlike, for example, an
administrative law judge at the US Federal Trade Com-
mission (FTC), who can adopt an order protecting the
defendants against an excessive discovery request by the
FTC.31 In our proceedings, the Hearing Officers can

23 Articles 15 and 16 of the Terms of Reference (n 4).

24 The authors indicated the Commission’s failure to follow the
recommendation of the 1993 House of Lords Report (n 19) to make the
Hearing Officer’s report public was the starting point of the inquiry
(point 59).

25 Article 14 of the Terms of Reference. (n 4)

26 Article 9(3) of the Terms of Reference (n 4).

27 Recital 3 of the Terms of Reference (n 4).

28 Article 47 of the Charter of Fundamental Rights.

29 See, amongst others, joined cases C-238/99 P, C-244/99 P, C-245/99 P,
C-247/99 P, C-250/99 P, C-252/99 P, and C-254/99 P, Limburgse Vinyl
Maatschappij and others v Commission [2002] ECR I-8375, para. 91, case
85/76, Hoffman-La Roche v Commission [1979] ECR 461, para. 11.

30 Case C-407/04 P Dalmine v Commission [2007] ECR I-829, para. 59.

31 See FTC Rule 3.31(d) (16 C.F.R. § 3.31(d)).
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offer little more than to mediate a dispute arising
between a party and DG Competition. This can,
however, sometimes prove useful to avoid discussions
becoming too acrimonious between the case team and
parties.

The Hearing Officers have also sometimes been con-
tacted pre-SO by parties claiming that DG Competition
failed to inform them of their procedural status.32

Again, the Hearing Officers do not have formal powers
to intervene, although they may draw in the final
report conclusions on such an issue. For example, in
the Heat Stabiliser case, the Final Report stated that the
Commission committed a procedural irregularity by
not duly informing AC Treuhand of its procedural
status. However, such irregularity was not found to
have led to a breach of AC Treuhand’s rights of
defence.33

B. The Hearing Officers’ decision-making
powers in the written phase of the procedure
Two main issues may arise that would potentially
impair the parties’ opportunity to make known their
views in writing: first, they may not be given enough
time to adequately prepare their reply to the SO. Sec-
ondly, they may not be given proper access to the file.

1. Disputes on deadlines
The Hearing Officer is competent to adjudicate on dis-
putes concerning deadlines to respond to an SO or a
letter of facts.34 Deadlines are important because the
Commission is not obliged to take into account written
submissions after the expiry of the deadline.35

Typically, when receiving a request for an extension,
the Hearing Officer will take into account the size and
complexity of the file, whether a party has had prior
knowledge of information and any objective obstacle
faced to provide comments by the deadline.

The decision of the Hearing Officer will be binding
on both the requesting party and DG Competition,
and will not be susceptible of an appeal to the General
Court. The decision may only be reviewed by the

courts in the context of an appeal against the final
Commission decision.36

In antitrust and cartel proceedings, appeals by the
parties to the Hearing Officers concerning deadlines are
very frequent. Over recent years, case files have grown
significantly, in particular in cartel cases because of the
success of the Leniency Notice.37 Leniency applicants
very often submit large sets of documents, sometimes
of more than 100,000 pages, and oral statements
which, transcribed, can amount to a few thousand
pages. Furthermore, it is not infrequent nowadays for
cases to have a worldwide dimension, which means
that some documents may be in non-EU languages, for
example Asian languages, which may require additional
preparation for the parties if they are not familiar with
such languages. Against this background, the minimum
four week deadline set out in Regulation (EC) No 773/
2004, and the usual deadline granted by DG Compe-
tition (two months) may not always be appropriate.
This is particularly true for addressees of an SO that
are not leniency applicants (or cooperating with the
Commission), as they generally will not have contribu-
ted to the incriminating evidence and sometimes will
largely ignore what the case is about until they receive
the Statement of Objections.

Decisions on deadlines are by far the most com-
monly adopted type of decisions; there are generally
between 50 and 100 annually.38

2. Disputes on access to file and confidentiality
2.1 The right of access to the file. The right of access to
the file is a corollary of the principle of respect of the
rights of defence.39 It is also enshrined in the Charter
of Fundamental rights (Article 47). It means that the
Commission must give the undertakings concerned the
opportunity to examine all the documents in the inves-
tigation file which may be relevant for their defence,
except for documents containing business secrets,
internal notes, and other confidential information.

Access to the entire file was introduced in EU com-
petition proceedings in 1982 on the Commission’s
initiative.40 This was a radical change from the previous

32 These requests came after the CFI’s judgment in AC Treuhand, in which
the Court found that the Commission breached AC Treuhand’s rights of
defence by not informing it of its procedural status (see Case T-99/04,
AC-Treuhand v Commission [2008] ECR II-1501).

33 Final Report of the Hearing Officer in case COMP/38.589—Heat
Stabilisers, OJ C 307, 12.11.2010, p. 4.

34 Article 10 of the Terms of Reference; see for more detail the section on
deadline in the Guidance Paper of the Hearing Officers, available at http
://
ec.europa.eu/competition/hearing_officers/legislation.html

35 Article 10(2) of Regulation (EC) No 773/2004.

36 Case T-457/08 R, Intel Corp v Commission [2009] ECR II-12, at para 56.

37 Commission Notice on Immunity from fines and reduction of fines in
cartel cases, OJ C 298, 8.12.2006, p. 17.

38 The Hearing Officers rendered 58 decisions on deadlines in 2009, and 41
in the first half of 2010, but about 100 in 2007.

39 Joined cases C-204/00 P, C-205/00 P, C-211/00 P, C-213/00 P, C-217/00
P, and C-219/00 P, Aalborg Portland v Commission, [2004] ECR I-123,
para 67.

40 In 1982, the Commission responded to criticisms expressed amongst
others by the Select Committee of the House of Lords (see 8thReport),
and decided to grant access to its whole file (see XIIth annual report on
Competition Policy, paragraphs 34–35).
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practice of giving access only to incriminating docu-
ments. The Commission went beyond the case law,
which had endorsed the previous practice, to enhance
the respect of the rights of defence. The General Court
later made this practice binding on the Commission.41

In 1982, however, only a list of the documents in the
file was provided. Access to the file improved over time
until it reached the current level, where the addressees
of a Statement of Objections generally receive a DVD
containing all the documents in the Commission’s file,
except for oral statements,42 internal documents, and
documents over which confidentiality has been
claimed.

Since 1994, the Hearing Officers have been vested
with the power to adjudicate on access to file issues.
Parties unsatisfied with how access to the file has been
granted can lodge a reasoned request to DG Compe-
tition to obtain further access. In case of disagreement
with DG Competition, the requesting party may refer
the matter to the Hearing Officer. We examine below
the main issues which may arise in relation to access to
the file.

2.2 Typology of access to file requests. The Commis-
sion typically receives requests for further access to the
file in the following situations:

† Requests for access to documents on which confi-
dentiality has been claimed, and which are therefore
partially or fully redacted;

† Requests for documents which are not part of the
file, but which an addressee of a Statement of
Objections wishes to have incorporated in the file;

† Requests for documents which the Commission
receives after it had already given access to the file to
the addressees of an SO.

2.2.1 Access to file versus confidentiality. Any undertak-
ing submitting information to the Commission may
claim confidentiality on all or part of the information
submitted. Confidentiality claims must be reasoned,
and can be made for business secrets and other confi-
dential information, the disclosure of which would
significantly harm the interests of the information pro-
vider.43 Undertakings subject to the proceedings do not

have access to this information, but may nevertheless
seek access to it, hoping that it contains information
relevant for their defence. In such situations, the
Hearing Officer must arbitrate between the rights of
defence and confidentiality.

Confidentiality claims are not always founded. In
fact, many requests received by the Hearing Officer
typically end with the information provider ultimately
agreeing to disclose the information following the
intervention of the Hearing Officer. This represents a
significant number of requests, typically several per
case, which raise the question of whether the procedure
for access to files is still appropriate (see Section 2.2.4
below).

In other cases, confidentiality claims may be justi-
fied, but the confidential information may nevertheless
be very important for the exercise of the rights of
defence, for example if it has a significant exculpatory
value for the defendants. The ECJ has recognized that
the safeguards of the rights of defence may require that
confidential information be disclosed to the undertak-
ings subject to the investigation.44 The issue is one of
balancing two legitimate interests, both of which are
referred to in Article 47 of the CFR: ‘the right of every
person to have access to his or her file, while respecting
the legitimate interested of confidentiality and of pro-
fessional and business secrecy’. In carrying out this bal-
ancing exercise, the Hearing Officer will generally
consider the relevance of the information in determin-
ing whether or not an infringement has been com-
mitted (and its probative value), whether the
information is indispensable, the degree of sensitivity
involved, and the seriousness of the alleged
infringement.45

After balancing the two interests, the Hearing Officer
may still find that disclosure of the confidential infor-
mation is not necessary to safeguard the parties’ rights
of defence, and reject the request in a so-called ‘Article
8 decision’.46 If access to the information is not granted
to the requesting party, this does not mean, however,
that no information at all is provided. The Commis-
sion may ask the information provider to provide a
non-confidential version and a concise description of

41 Case T-7/89, SA Hercules Chemicals NV v Commission, [1991] ECR II-
1711, para 54: ‘It follows that the Commission has an obligation to make
available to the undertakings involved in Article 85(1) proceedings all
documents, whether in their favour or otherwise, which it has obtained
during the course of the investigation, save where the business secrets of
other undertakings, the internal documents of the Commission or other
confidential information are involved.’

42 Oral statements are, however, accessible at the Commission’s premises.

43 For more detail on what constitute business secrets and other
confidential information, we refer to the Commission Notice on the
rules for access to the Commission file in cases pursuant to Articles 81

and 82 of the EC Treaty, Articles 53, 54 and 57 of the EEA Agreement
and Council Regulation (EC) No 139/2004, OJ C 325, 22.12.2005, 7–15.

44 Case T-198/03, Bank Austria Creditanstalt AG v Commission [2006] ECR
II-p. 1429, para. 29–31.

45 See Commission Notice on the rules for access to the Commission file
in cases pursuant to Articles 81 and 82 of the EC Treaty, Articles 53, 54,
and 57 of the EEA Agreement and Council Regulation (EC) No 139/
2004, OJ [2005] C 325, 7, at para. 24.

46 By reference to Article 8 of the Terms of Reference (n 4).
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each piece of deleted information.47 In the General
Electric case, the General Court endorsed the practice
consisting, in certain cases, in providing the merging
parties with only a summary of the confidential infor-
mation.48 Appeal of an Article 8 decision is not poss-
ible, and such a decision of the Hearing Officer may
only be challenged in the context of an appeal against
the final decision of the Commission. This is essentially
justified by the fact that the Hearing Officer’s
decision is only preparatory, and that the interests of
the requesting party are only affected to the extent that
the Commission would adopt a final adverse
decision.49

Alternatively, the Hearing Officer can come to the
conclusion that the requested information, despite its
confidential nature, must be disclosed to safeguard the
defendant’s rights of defence. In such a case, the
Hearing Office will notify the information provider of
the intended disclosure in a so-called pre-article 9
letter.50 Very often, the procedure will stop at this
stage, with the information provider reconsidering its
confidentiality claims. In fact, during the period 2007–
2009, nine pre-article 9 letters were sent, and no so-
called ‘Article 9 decision’ was adopted. Only in 2006
did the Hearing Officer take Article 9 decisions in four
cases, addressed to a total of 90 undertakings, ordering
the disclosure to certain parties involved in the pro-
ceedings of information on which confidentiality had
been claimed. These statistics show that the interven-
tion of the Hearing Officer often allows for a consen-
sual conclusion to be found.

When the Hearing Officers adopt an Article 9
decision ordering the disclosure of the requested infor-
mation, the information provider has a direct right to
appeal to the General Court, since its interests may be
harmed by the disclosure.51

In recent years, a hybrid form of access to file has
occasionally been used to find the right balance
between the need to grant access to file and legitimate
concerns for confidentiality, namely by way of a data
room or the use of non-disclosure agreements. While
data rooms may be ordered by the hearing officer, non-
disclosure agreements are more typically used in situ-

ations where all parties agree to this form of disclosure.
Data rooms have become more frequent in merger pro-
ceedings. Their main purpose in these cases was to
allow the economic experts of the parties to verify the
data and methodology used by the Commission to
conduct certain quantitative studies. Although most
data room procedures were carried out with the
consent of the information provider, they may also be
ordered by the Hearing Officer. For example, in two
antitrust cases (later closed), the Hearing Officer
adopted decisions based on Article 9 of the Mandate
ordering the disclosure of certain information provided
by third parties, despite the fact that such information
was likely to be covered by business secrecy. The
Hearing Officer considered that the information was
necessary for the defendants to exercise their rights of
defence. However, the information was disclosed,
under certain strict conditions, only to external advi-
sors of the requesting party via a data room at the
Commission’s premises. The advisors could not take
copies of documents. They could only prepare a report,
both in confidential and non-confidential versions. It
was verified that the non-confidential version, trans-
mitted to the defendants, did not contain any of the
confidential information.

Non-disclosure agreements have also been used to
accommodate the rights of the defence and legitimate
claims for confidentiality. For example, in the Intel
case, bilateral agreements were concluded between Intel
and certain original equipment manufacturers (OEMs),
according to which the documents submitted by the
OEMs in the case were made accessible to Intel and/or
their outside counsel under certain conditions.52 Intel
agreed in particular to only have access to the file
under the conditions set out in the bilateral agreement,
that is partially to waive vis-à-vis the Commission its
right to access to file, to the extent the access it had
received from the OEMs would limit its access rights
under Regulation (EC) No 773/2004. Each OEM con-
cerned also waived its right to the protection of
business secrets and other confidential information
with regard to the information exchanged bilaterally
under the agreements with Intel.

47 This is mandatory in antitrust cases; see Article 16(3) of Regulation
(EC) No 773/2004.

48 Case T-210/01, General Electric v Commission [2005] ECR II-5575, para.
653.

49 Case T-216/01 R, Reisebank AG v Commission, para. 46: ‘It follows from
all the foregoing considerations that, even though they may constitute an
infringement of the rights of defence, Commission measures refusing access
to the file produce in principle only limited effects, characteristic of a
preparatory measure forming part of a preliminary administrative
procedure (judgment in Cimenteries CBR, paragraph 42). Only measures

immediately and irreversibly affecting the legal situation of the
undertakings concerned would be of such a nature as to justify, before
completion of the administrative procedure, the admissibility of an action
for annulment.’

50 By reference to Article 9 of the Terms of Reference (n 4).

51 Case 53/85, AKZO Chemie v Commission [1986] ECR 1965, para 29.

52 See Final Report of the Hearing Officer in Case COMP/C-3/37.990 Intel,
OJ C 227, 22.9.2009, 7.
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2.2.2 Requests for documents not in the Commis-
sion’s file. It sometimes happens that the addressee
of a Statement of Objections complains that the file
is incomplete and requests that the Commission
obtains from third parties additional documents.
Upon refusal by DG Competition, such matters are
occasionally referred to the Hearing Officer.
However, the Hearing Officers have limited powers
to deal with them. The current Terms of Reference
only allow the Hearing Officer to consider requests
for access to documents in the Commission’s posses-
sion, and not access to documents which are held
by a third party or a foreign authority and which
are not part of the file.

The most recent example is the Intel case, in which
Intel asked the Commission to obtain from AMD a list
of 81 categories of documents relating to private litiga-
tion between Intel and AMD before a federal court in
the USA, as well as internal AMD documents. Accord-
ing to Intel these documents were likely to be exculpa-
tory. Upon rejection of the request from DG
Competition, Intel referred the matter to the Hearing
Officer arguing that the file was manifestly incomplete
and that its rights of defence had therefore been com-
promised. The Hearing Officer found that such issue
was not whether full access to file had been granted,
but rather whether the file was complete or not. In
light of the fact that neither the current Terms of Refer-
ence nor the case law of EU courts empowered the
Hearing Officer to order measures to complete an
allegedly incomplete file, the Hearing Officer con-
sidered that she was not competent to address Intel’s
request.53

In the same case, Intel complained that it did not
get access to documents concerning a meeting between
the Commission and an OEM. The Hearing Officer
investigated the issue and decided that an internal note
found at DG Competition on this meeting should be
put in the file. Simultaneously, the Hearing Officer
decided that this note was internal in character,54 and
therefore did not have to be disclosed to Intel. The
Hearing Officer also considered that whether or not
objective minutes or a proper transcript should have
been established of this meeting was a matter of good
administration and hence not an issue to be examined
in a final report by the Hearing Officer. Intel also

referred the matter to the Ombudsman, who found
that by failing to make an adequate written note of
said meeting the Commission infringed principles of
good administration.55

2.2.3 Request for documents after access to the file
has been granted. It is not uncommon, particularly in
cartel cases, that following an oral hearing, DG Compe-
tition receives a request for access to documents sub-
mitted by one undertaking in its response to the SO,
i.e. after access to the file has been granted to all
addressees of the SO. This arises typically because
parties to a case only become aware at the oral hearing
of the defence of the other parties. At this occasion,
some parties may consider that some documents or
statements submitted by other parties could be useful
to their own defence, and request access to such
material. For example, in the Gas Insulated Switchgear
(GIS) case, following the hearing, the Commission
made available to the parties several submissions,
including a leniency application made by one party in
the context of its reply to the SO and additional infor-
mation submitted to the Commission after the hearing
by two leniency applicants. In view of these sub-
missions, several parties then asked for full access to
other parties’ replies to the SO. This was refused by the
Hearing Officer. However, following the intervention of
the Hearing Officer, DG Competition wrote to the
parties to identify those parts of such replies which
contained corroborating or incriminating elements and
to explain how it intended to use such information in
any final decision.56

In such cases, the approach generally followed by the
Hearing Officer is to establish whether the documents
or statements submitted to the Commission after
access to the file has been granted indeed contain any
new information for the requesting party, and if so, to
determine whether the non-disclosure of the infor-
mation would be able to influence, to the detriment of
the requesting party, the course of the procedure and
the content of the Commission’s decision.57 Further,
the Hearing Officers are vigilant as regards the disclos-
ure of documents on which the Commission intends
solely to rely to support certain objections. Failure to
disclose such documents may indeed result in a breach
of the rights of defence.58

53 See Final Report of the Hearing Officer in Case COMP/C-3/37.990 Intel,
OJ C 227, 22.9.2009, 7.

54 Under Article 27 (2) Regulation (EC) No 1/2003 and Article 15 (2)
Regulation (EC) No 773/2004.

55 Decision of the European Ombudsman closing his inquiry into
complaint 1935/2008/FOR against the European Commission, available

at http://www.ombudsman.europa.eu/cases/decision.faces/fr/4164/html.
bookmark.

56 Final report of the Hearing Officer in Case COMP/38.899—Gas
Insulated Switchgear (GIS), OJ C5, 10.1.2008, 4.

57 C-407/08 P, Knauf Gips v Commission, not yet published, para 23.

58 C-407/08 P, Knauf Gips v Commission, not yet published, para. 13.
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2.2.4 Could the procedure for access to the file be
improved? As an aside on this issue, we would like to
offer some thoughts on whether the procedure for
granting access to the file could be improved. It seems
to us that the current system is sub-optimal because
the right incentives are not necessarily present for the
various parties involved to maximise the efficiency of
the process, leading, in our view, to an excessive
number of disputes. First, the information providers
have more incentive to claim confidentiality over, than
to disclose, all their information; and very often they
make broad, unsubstantiated, confidentiality claims,
either intentionally or by ignorance of the intended use
of the documents.59 Secondly, preparing access to the
file is a significant burden on the case teams of DG
Competition, despite the Commission’s investment in
electronic tools facilitating the exercise. To carefully
review confidentiality claims, notably where the case
file is very voluminous, and to convince the often
numerous information providers that their concerns
about disclosure are unfounded, is demanding and
time consuming. Last, and most importantly, addres-
sees of a Statement of Objections, who see chunks of
the file that have been redacted, must decide whether
or not to request further access to the file without
knowing the exact content of the redacted documents.
They are asked to trust that the summary (when there
is one) prepared by the information provider is fair,
even in cases where the information provider is the
same one bringing up accusations against them (com-
plainants; leniency applicants). Confirmation by the
Commission of the accuracy of the summaries does
not necessarily provide comfort to defendants who
often see the Commission as their prosecutor. Because
defendants do not know what is included in the non-
accessible documents, they will typically want to see
everything to be sure that nothing of relevance escapes
them. Recourse to the Hearing Officer of course helps
to resolve these disputes, but a significant amount of
them arises simply as a result of this asymmetry of
information, and could easily have been avoided if the
undertakings concerned knew about the irrelevance of
the information. These ‘unnecessary’ disputes are not
only costly in terms of public resources, but they may
also regrettably divert attention from more fundamen-
tal issues that a case may raise.

One possible solution to solving this problem would
be to design a procedure under which the defendants
would be granted access to all documents but under
strict conditions of confidentiality. Only the external
lawyers of the defendants would be given access to
every document under a strict confidentiality obli-
gation. They could then request full disclosure of only
those documents which they considered useful for the
defence, and the Hearing Officer would arbitrate any
dispute with the information provider on the confiden-
tiality of such documents. Under this new system, the
problematic asymmetry of information identified above
would be removed, and the issue would only be that of
ensuring the respect of the obligations undertaken by
the external lawyers. Surely, that task is not insurmoun-
table. A useful source of inspiration can be found in
the rules of the US Federal Trade Commission, in
particular regarding protective orders.60

C. Powers of the Hearing Officers in the oral
phase of the procedure
Addressees of a Statement of Objections have a right to
be heard at a formal oral hearing. Since 1982, the
Hearing Officer is responsible for the planning, organ-
isation, and conduct of such oral hearings.61 Since
2001, the Hearing Officers also have the power to auth-
orize parties to submit post-hearing briefs on matters
which still require clarification after the hearing.

In preparation of an oral hearing, the Hearing
Officer may take the following steps:

† ask questions to the parties to clarify certain issues
raised in the written SO replies or ask them to focus
on certain key areas of disputes;

† hold pre-hearing meetings with parties and/or DG
Competition to prepare for the hearing;

† admit, at the hearing, those persons whom a party
proposes to bring in support of its claim;

† determine the agenda of the hearing in agreement
with the parties and DG Competition.

The extent to which these steps are taken varies
depending on the types of case involved. In merger
cases, the timing of proceedings limits the time avail-
able for preparation of the hearing. The notifying party
is generally granted tight deadlines to respond to the

59 This is more frequent in merger cases, in which several market players
(suppliers, customers, competitors) asked to respond to questionnaires
are not familiar with EU proceedings, and particularly with the use
which DG Competition will make of the documents. They often ignore
that the information submitted to the Commission will only be used for
the purpose of the relevant on-going proceeding, and typically fear the
dissemination of the information they provide.

60 See FTC Rule 3.31(d) (16 C.F.R. § 3.31(d)) and Appendix A to Rule
3.31.

61 For a more comprehensive analysis of oral hearings, see Michael Albers
and Karen Williams, Oral Hearings—Neither a Trial Nor a State of Play
Meeting, available at: http://ec.europa.eu/competition/hearing_officers/
albers_williams_article.pdf.
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Statement of Objections, and it is normal practice that
the oral hearing takes place only a few working days
after the response has been lodged. Under these con-
ditions, there is less room for pre-hearing meetings and
discussions with the parties than in antitrust cases, for
which the oral hearing generally takes place at least six
weeks after the SO response, and where it is not
uncommon that the Hearing Officer invites the parties
to focus on certain areas at the oral hearing. This
suggests that, in merger cases, a mechanism should
perhaps be introduced according to which deadlines
would be extended if the notifying party requests a
hearing. This would help limiting situations in which
the notifying party has to ‘choose’ between starting to
negotiate commitments with DG Competition or
having a formal hearing (which are generally more
litigious and therefore not an appropriate forum to
discuss commitments).

The Hearing Officer chairs the oral hearing ‘in full
independence’,62 allocates speaking time to parties, as
well as time for question-and-answer sessions. In recent
years, the Hearing Officers’ practice has been to allocate
significant time for questions, so as to clarify disputed
issues as much as possible. Questions may be asked by
all participants, notably DG Competition and the
parties. The Hearing Officer may also ask questions,
and regularly makes use of this possibility.

In 2000, the House of Lords report noted that oral
hearings are ‘not . . . an adversarial process like a trial’
but ‘much more a presentation by the parties to the
Commission’.63 However, with the frequent admission
of complainants and interested third parties at oral
hearings—meaning that the defendants are heard in
the presence of others,64 it is difficult to deny that oral
hearings have acquired a certain adversarial character.65

It is nowadays not infrequent that defendants and com-
plainants engage in vigorous discussions at oral hear-
ings, or that the Commission probes the parties’
position in a series of questions (typically DG Compe-
tition will be the first to be given the opportunity to
ask questions of the parties). In some cases, certain

parties bring natural persons who have specific knowl-
edge of the facts at stake to make statements, and par-
ticipants have the opportunity to ask questions.
However, we remain far from examination and cross-
examination of witnesses encountered in other forums,
notably trials, not least because statements by individ-
uals at oral hearings under the current EU procedural
framework raise many issues.

The first one is undoubtedly the lack of procedural
framework for the testimony of natural persons. Under
Article 19 of Regulation 1/2003,66 the Commission may
take voluntary statements, but does not have compul-
sory powers to convoke anyone to testify. Thus, while
addressees of an SO can propose that the Commission
hears persons who may corroborate the facts set out in
their SO reply,67 the Commission or the Hearing
Officer cannot summon anyone, including a potentially
exculpatory witness identified by the defendants. In the
French Beef case,68 one party asked the Hearing Officer
to summon several persons to the hearing, in particular
the French Minister for Agriculture. The Hearing
Office rejected the request, as the competition rules do
not provide for the Commission to summon witnesses
to be heard at a hearing.69 All the Hearing Officers can
do is to explore with the parties who should be heard
at the oral hearing, without however any possibility to
secure participation if it is not voluntary. In addition,
even where the Hearing Officer invites a person to
attend the hearing, such person is under no obligation
to speak or answer questions at the hearing. Finally,
there are currently no specific provisions in the appli-
cable regulations sanctioning the submission of mis-
leading or incorrect information in an oral statement
made at the hearing.70 We recognise the existence of
other factors which may incentivise a person giving an
oral statement to tell the truth, such as the risk of
being contradicted at the hearing by other persons
(reputational risk), or the fact that the Commission
may subsequently probe the oral statement by way of a
formal request for information.71 In addition, a recent
judgment from the General Court suggests that the

62 Article of 14 Commission Regulation (EC) No 773/2004, OJ L 171,
1.7.2008.

63 See the 2000 House of Lords Report (n 21).

64 Except for those parts of their presentations which take place in camera.

65 On this issue, see also Serge Durande and Karen Williams, ‘The practical
impact of the exercise of the right to be heard: a special focus on the
effect of oral hearings and the role of the Hearing Officers’ (2005)
Competition Policy Newsletter 24.

66 Article 19 of Regulation (EC) No 1/2003 provides that ‘the Commission
may interview any natural or legal person who consents to be interviewed
for the purpose of collecting information relating to the subject-matter of
an investigation’.

67 Article 10(3) of Regulation (EC) No 773/2004.

68 See Commission Decision of 2 April 2003 relating to a proceeding
pursuant to Article 81 of the EC Treaty (Case COMP/C.38.279/F3—
French beef), OJ L 209, 19.8.2003, 12.

69 Final report of the Hearing Officer in case COMP/38.279—French Beef,
OJ [2003] C195/19.

70 Article 23 of Regulation 1/2003, sanctioning the provision of misleading
information, does not apply to statements taken under Article 19, in
contrast to incorrect or misleading answers given in the context of an
inspection (Article 23(1)(d)) which may result in a penalty being
imposed on the undertaking concerned (but not on the individual(s)
who provided such incorrect or misleading answer).

71 Contrary to oral statements, the provision of incorrect or misleading
information in response to a written request for information from the
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Commission could retain the provision of incorrect
information, e.g. at the oral hearing, as aggravating cir-
cumstance against the company and increase the fine
accordingly.72 However, it remains to be seen if oral
statements of natural persons, while in our view poten-
tially useful, will take a more prominent place at oral
hearings in the future, absent a change in the pro-
cedural framework.

D. Role of the Hearing Officers vis-à-vis third
parties in Commission proceedings
There are various categories of third parties in EU
competition proceedings, notably complainants (in
antitrust proceedings only),73 interested third parties,
and other third parties. They enjoy various rights as
regards (i) being admitted to the proceedings and given
the opportunity of making their views known in
writing on the proceedings, (ii) participating in the
oral hearing, and (iii) receiving information on the
proceedings.

1. Admission to the proceedings
Complainants are natural or legal persons who can
show a legitimate interest.74 Once a person has been
granted the status of complainant, that person is
admitted to the proceedings and has the right to receive
a non-confidential copy of the Statement of Objections
and make known its views on it in writing.75 It is not for
the Hearing Officer to decide on the admission of
persons as complainants in the proceedings.

Interested third parties are those who can show a
sufficient interest in the outcome of the proceedings.
Upon application—in which they must show that they
have sufficient interest—they are entitled to (i) receive
information on the nature and subject matter of the
proceedings and (ii) make known their views in
writing within a set time limit.76 It was a novelty intro-
duced by the 1994 terms of reference that the Hearing
Officer would decide on whether a third party has ‘suf-
ficient interest’ and therefore should be heard. In the
1993 Report on Competition Policy, DG Competition
noted that ‘the Hearing Officer is undoubtedly in the
best position to decide on [third party] requests [to be
heard]’.77 It may be considered that the delegation of

such decision-making power to the Hearing Officers,
and not DG Competition, serves the objectivity of the
proceedings. By entrusting the decision to a person not
involved in the investigation of the case, the Commis-
sion may thereby avoid the criticism that it only hears
third parties favourable to its case, and refuses to hear
those which could support the defendant’s case.
Further, it was considered logical in 1994 to delegate
this task to the Hearing Officers given that they were
already deciding on the admission of third parties at
oral hearings.

The Hearing Officers regularly receive requests from
persons asking to be admitted to the proceedings in
competition cases as interested third parties. In 2009, 43
interested third parties were admitted to the proceed-
ings; 18 in 2008 and 11 in 2007. These numbers vary
greatly from one year to another, depending on the
cases at stake. Interested third parties are particularly
numerous in high profile antitrust and merger cases,
and may intervene against the defendants, but also in
their favour. For example, in 2009, 15 third parties were
admitted to the proceedings in the second Microsoft
case,78 either in support or against Microsoft, and 7
were admitted in the Oracle/Sun merger case.79 Conver-
sely, the Hearing Officers receive less frequently third
party requests to be admitted in the proceedings in
cartel cases. None of the eight proceedings in which 43
third parties were admitted in 2009 concerned a cartel
case. In fact, since 2007, in only three cartel proceedings
did the Hearing Officers admit interested third parties.

Other third parties, that is those which are not
complainants and cannot show sufficient interest in
the outcome of the proceedings, may only be heard if
the Commission finds it appropriate.80 It is not for the
Hearing Officer to decide on such application of other
third parties to be heard.

It should be noted that the right of third parties to
be heard, as explained above, does not have the same
scope as the right to be heard of parties directly con-
cerned by the Commission’s proceedings, that is the
parties accused of a violation of Article 101 or 102
TFEU, or the notifying party in a merger case.81 In
essence, the right to be heard of the latter pertains to
the rights of defence, and is a fundamental right, while

Commission can be sanctioned by a fine of up to 1% of the
undertaking’s turnover (Regulation (EC) No 1/2003, Article 23.1.(a)).

72 Case T-384/06, IBP and International Building Products France v
Commission, not yet published.

73 See Chapter IV of Regulation No 773/2004.

74 Article 5(1) of Regulation No 773/2004.

75 Article 6(1) of Regulation 773/2004.

76 Article 27(3) of Regulation (EC) No 1/2003, and Article 13(2) of
Regulation (EC) No 773/2004 for antitrust; and Article 18(4) of

Regulation (EC) No 139/2004 and Article 16 of Regulation (EC) No
802/2004 in merger control.

77 Annual Report on Competition Policy, 1993, para 205 (iii).

78 Case COMP/C-3/39.530—Microsoft (tying).

79 Case COMP/M.5529—Oracle / Sun Microsystems.

80 See Article 13(3) of Regulation No 773/2004, and Article 16(3) of
Regulation No 802/2004.

81 See Durande and Williams, “The practical impact of the exercise of the
right to be heard’ (n 65) 22.
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the right to be heard of interested third parties is more
akin to a participation right.82

2. Participation of third parties to oral hearings
Whereas complainants and interested third parties have
a right to be heard in writing, they do not likewise
enjoy a right to be heard orally. Both in merger control
and antitrust, the relevant regulations give the Com-
mission discretion on whether or not to admit com-
plainants and interested third parties at the oral
hearing of the parties.83 The decision to admit such
third parties to be heard at the oral hearing, taken by
the Hearing Officer after consultation with the Director
in charge of the case,84 is typically utilitarian: complai-
nants and interested third parties are admitted to oral
hearings where appropriate, that is if they can usefully
contribute to the proceedings, notably by means of a
presentation at the oral hearing or active participation
to the question and answer sessions.85 The Hearing
Officer’s draft Guidance Paper provides that ‘as a
general rule, applicants should be capable of contributing
to the establishment of the truth and relevance of the
facts and circumstances likely to be the focus of the Oral
Hearing’.86 Again, this is very different from the rights
of the parties subject to the proceedings, both in
merger and antitrust, who have a right to an oral
hearing if they so request.

Cartel proceedings may present some specificity as
regards the admission of third parties to oral hearings.
Contrary to most antitrust and merger cases, given the
secret nature of cartels, it is questionable which contri-
bution undertakings other than cartel members can
make at the oral hearing. For example, the contribution
of a customer to factual disputes concerning the scope,
duration, and functioning of a suspected cartel, which
typically arise at cartel oral hearings, is likely to be
limited. Customers normally have no knowledge of the
relevant facts, and their request to attend an oral
hearing is more often than not motivated by the desire
to obtain information on the case for the purpose of

private claims. In the presence of customers, defendants
may also refrain from making certain useful obser-
vations at oral hearings, thereby potentially diminishing
the efficiency of the proceedings.

3. Information given to third parties on the proceed-
ings
As mentioned above, complainants are entitled to
receive a non-confidential version of the Statement of
Objections.87 By contrast, interested third parties are
only entitled to receive information on the nature and
subject matter of the proceedings,88 although the Com-
mission may decide to provide them with more infor-
mation (e.g., a non-confidential version of the
Statement of Objections) if it considers appropriate.89

Other third parties have no specific rights to receive
information on the proceedings.

Complainants and interested third parties may ask
the Hearing Officer to intervene if they believe that their
right to receive information has not been respected so
that they cannot be properly heard.90 For example, in
the Intel case, the Hearing Officer intervened to ensure
that AMD, the complainant, receive a meaningful non-
confidential version of the Statement of Objections.91

Interested third parties may likewise contact the
Hearing Officer if they have not received information on
the nature and subject matter of the proceedings,
although this rarely occurs since this obligation is rela-
tively easy to discharge for the Commission.

E. The Hearing Officers’ reporting function
1. The Hearing Officer’s interim report
It was introduced in the 2001 Terms of Reference that
after the oral hearing, the Hearing Officer would
prepare a report to the Commissioner for Competition.
The report primarily concerns procedural issues, and in
particular addresses the question of whether the right
to be heard has been satisfactorily met until that stage
of the procedure.92 In addition, the Hearing Officer

82 For a detailed discussion on the rights of third parties in competition
proceedings, see Serge Durande and Aitor Montesa Lloreda, ‘Les droits
des tiers dans les procédures devant la Commission européenne’ (2005)
4 Concurrences 34–44.

83 In antitrust proceedings, see Article 6(2) of Regulation No 773/2004 as
regards complainants and Article 13(2) of Regulation (EC) No 773/2004
as regard interested third parties. In merger proceedings, see Article
16(2) of Regulation (EC) No 802/2004 as regards interested third
parties.

84 See Article 7 of the Terms of Reference (n 4).

85 This explains the practice of carefully considering whether persons or
the associations to which they adhere or both should be heard.

86 See the Hearing Officers’ Guidance Paper (n 34).

87 Article 6(1) of Regulation No 773/2004.

88 See Article 13(1) of Regulation 773/2004 and 16(1) of Regulation 802/
2004.

89 See case 53/85, AKZO Chemie v Commission [1986] ECR 1965, para. 27;
see also DG Competition Best Practices on the conduct of EC merger
control proceedings, para. 36.

90 See Article 8 of the Terms of Reference (n 4).

91 See Final Report of the Hearing Officer in Case COMP/C-3/37.990 Intel,
OJ C 227, 22.9.2009, 7.

92 Article 13(1) of the Terms of Reference (n 4): ‘The hearing officer shall
report to the competent member of the Commission on the hearing and the
conclusions he draws from it, with regard to the respect of the right to be
heard. The observations in this report shall concern procedural issues,
including disclosure of documents and access to the file, time limits for
replying to the statement of objections and the proper conduct of the oral
hearing.’

Journal of European Competition Law & Practice, 2011, Vol. 2, No. 3196 ARTICLE

D
ow

nloaded from
 https://academ

ic.oup.com
/jeclap/article/2/3/185/1825310 by guest on 22 M

ay 2023



may also make, when appropriate, observations on the
substance of the case.93 Such observations can relate to
questions of facts, for example whether due account
has been taken of all relevant facts, whether favourable
or unfavourable to the defendants.94 Typically, the
observations will not cover the entire case, but focus
instead on the points, if any, which the Hearing Officer
finds potentially problematic and on which he wishes
to alert the Commissioner and Director General of DG
Competition. The observations may also lead the
Hearing Officer to recommend maintaining, dropping,
or modifying (notably limiting) objections.

The report on the hearing is addressed to the Com-
missioner, but also communicated to the Director
General, the Director in charge of the case and,
although not required by the Terms of Reference, the
Legal Service of the Commission. It is not communi-
cated to the parties. The report is usually followed by a
meeting with the Commissioner, where the case team is
also present, to discuss the outcome of the oral hearing
and future orientation of the case.

Commission proceedings have often been criticised
for the fact that the oral hearing did not take place in
front of the decision maker. The interim report of the
Hearing Officer is, however, one means through which
the Commissioner for Competition is informed about
the key issues discussed at the oral hearing, both as
regards procedure and the substance of the case, if the
Hearing Officer decides to make observations on the
latter. In that function, the Hearing Officer participates
in the checks and balances that the Commission has set
up over the years to enhance procedural fairness and
the quality of decision making.

2. The Hearing Officer’s final report
The final report of the Hearing Officer is prepared in
view of the draft final decision. The report examines
primarily whether the right to be heard has been
respected, and whether the final decision includes only
objections on which parties have been given the oppor-
tunity of making known their views.95 Where material
procedural issues have arisen in the course of the pro-
ceedings, they are addressed in the final report. In
recent times, the Hearing Officers have also mentioned

in the final report when objections have been dropped
against certain companies or where they have been
altered (eg when duration has been reduced).96

The 2001 review of the Terms of Reference led to the
addition of a new task for the Hearing Officer, which is
to report, where appropriate, on the objectivity of any
enquiry conducted by DG Competition to assess the
competition impact of commitments proposed by the
parties. This new task was introduced to create a more
transparent system in relation to the negotiation of
commitments, promoting accountability, without jeo-
pardising the effectiveness and the speed of procedures.
The Hearing Officer was requested to carry out such
task in the Tetra Laval / Sidel merger case. The parties
had claimed that the questionnaire used to test with
the market the proposed commitments was inaccurate
or misleading, and that the Commission refused access
to the replies to the questionnaire. The Hearing Officer
examined the outcome of the market test by DG Com-
petition and ultimately found the claims to be
unfounded.97 In practice, however, the Hearing Officer
is seldom requested to investigate the objectivity of the
market enquiry assessing commitments. This is prob-
ably explained by the fact that, as a general rule, DG
Competition will give access to the outcome of the
market test to the parties, which will therefore be able
to verify on their own account whether the exercise has
been conducted with objectivity. Transparency in this
case seems to deliver its full benefits.

A draft final report is attached to the draft decision
sent to the Advisory Committee; it may be revised in
light of any modification of the draft decision after the
Advisory Committee. The Final Report is attached to
the draft decision which is sent to the College for
approval. Finally, since 2001, it is sent to the parties
with the final decision and published in the Official
Journal.

The final report is an important means available to
the Hearing Officers to influence the conduct of the
procedure. The possibility that the Hearing Officer may
not give the procedure a ‘clean bill of health’ in an
individual case acts as an important safeguard of the
parties’ rights to be heard. To avoid the risk of a nega-

93 Article 13(2) of the Terms of Reference (n 4): ‘In addition to the report
referred to in paragraph 1, the hearing officer may make observations on
the further progress of the proceedings. Such observations may relate
among other things to the need for further information, the withdrawal of
certain objections, or the formulation of further objections.’ While
technically separate from the interim report, in practice the observations
on the substance of the case are generally included in the interim report,
at least in so far as they chronologically follow the oral hearing.

94 Article 5 of the Terms of Reference (n 4).

95 Article 15 of the Terms of Reference (n 4).

96 See, for example, the Final report of the Hearing Officer in Case COMP/
C.39129—Power Transformers, OJ C 296, 5.12.2009, 19, which mentions
that the duration has been considerably reduced in the decision
compared with the Statement of Objections; see also the Final Report of
the Hearing Officer in Case COMP/38.344—Pre-stressing steel, not yet
published, which mentions that four parties were dropped in the final
decision compared with the Statement of Objections.

97 Final Report of the Hearing Officer in case COMP/M.2416—Tetra
Laval/Sidel, OJ C39 13/02/2004, 2.
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tive report, much is done by Commission services
before the decision to remedy any potential violation
of the right to be heard, notably upon the request of
the Hearing Officers. This does not mean that the
Hearing Officers make no mistakes. In the Carbonless
Paper case, the Court of Justice found that the rights of
defence of one undertaking (Bolloré) had been brea-
ched, since it had not been heard on all objections,
whereas the Hearing Officer had given a clean bill to
the Commission’s final decision.98

F. Publication of Commission decisions
The publication of decisions by the Commission has
occasionally led to disputes engaged by undertakings
who objected to the disclosure to the public of certain
information contained in the decision. Since 2001, the
Terms of Reference provides that the Hearing Officer is
competent to adjudicate such disputes.99 Noteworthy is
the fact that, while Article 9 only refers to the protec-
tion of business secrets, the General Court has found
that the protection extends beyond this. In the Bank
Austria case, the Court found that the Hearing Officer
must not merely examine whether the version of a
decision intended for publication contains business
secrets or other confidential information enjoying
similar protection. He must also check whether that
version contains other information which cannot be
disclosed to the public either on the basis of rules of
EU law affording such information specific protection
(eg data protection rules) or because it is information
of the kind covered by the obligation of professional
secrecy.100

For information to be covered by professional
secrecy, it must (i) be known only to a limited number
of persons; and, if disclosed, (ii) be liable to cause
serious harm to the person who has provided it or to
third parties; and finally (iii) the interests liable to be
harmed by disclosure must, objectively, be worthy of
protection.101 The assessment as to the confidentiality
of a piece of information thus requires the legitimate
interests opposing disclosure of the information to be

weighed against the public interest that the activities of
the EU institutions take place as openly as possible. As
regards the latter, the General Court found that the
interest of the applicant fined for breach of compe-
tition law in not having the details of the illegal
conduct being disclosed to the public did not warrant
any particular protection.102

In the Pergan case, the applicant sought the annul-
ment of a decision of the Hearing Officer which had
rejected its request to remove references to its name
from the final decision. Pergan had been an addressee
of the SO, but the investigation was closed against it
prior to the adoption of the decision for reasons of
time-limitation. While the operative part of the
decision did not refer to Pergan, the recitals of the
decision included references to Pergan as a cartel
member for a certain period. The Court upheld
Pergan’s claim and found that such references were
contrary to the presumption of innocence, in light of
the fact that Pergan could not appeal the decision, and
should therefore be confidential vis-à-vis the public.103

The references, however, were not considered confiden-
tial vis-à-vis the defendants, since they were necessary
for the exercise of the rights of defence.

In the Aluminum Floride case,104 one party argued
that the publication of certain parts of the Commission
decision would violate the presumption of innocence,
in light of the fact that an appeal was pending. The
Hearing Officer rejected the request noting, first, that
Commission decisions are of immediate application,
and that the publication of Commission decisions in
competition cases is requested by law (Regulation (EC)
No 1/2003). Furthermore, the Hearing Officer referred
to the principle established in Bank Austria that the
interest of an undertaking which violated EU compe-
tition law not to have the decision against it published
is not worthy of protection.105 In another case,106 one
company requested that details about its role within
the cartel be removed from the public version of the
decision. The Hearing Officer found, inter alia, that the
information was already publically known, and there-
fore could not be covered by professional secrecy;

98 See joined cases C-322/07 P, C-327/07 P, and C-338/07 P, Papierfabrik
August Koehler e.a. v Commission [2009] ECR I-7191, and Final report
of the Hearing Officer in case COMP/E.1/36.212—Carbonless Paper, OJ
C 96, 21.4.2004, 5.

99 Article 9(3) of the Terms of Reference (n 4).

100 Case T-198/03, Bank Austria Creditanstalt AG v Commission [2006] ECR
II-1429, para. 34. See also Case T-474/04, Pergan Hilfsstoffe für
industrielle Prozesse v Commission [2007] ECR p. II-4225 para. 66.

101 Bank Austria (n 99) para. 71.

102 Ibid., para. 78.

103 See Pergan (n 99) para 78: ‘The Court considers, further, that, since the
Commission’s findings relating to an infringement committed by an

undertaking are capable of infringing the principle of the presumption of
innocence, those findings must, in principle, be regarded as confidential as
regards the public, and therefore as being of the kind covered by the
obligation of professional secrecy. This principle stems, inter alia, from the
need to respect the reputation and dignity of the person concerned as that
person has not been finally found guilty of an infringement’.

104 Case COMP/39180–Aluminium Fluoride.

105 Case T-198/03, Bank Austria Creditanstalt AG v Commission [2006] ECR
II-1429, para. 71.

106 Case COMP/38589—Heat Stabilisers.
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further, as in the Aluminium Floride case, the Hearing
Officer found no interest worthy of protection.

IV. A need to review the Terms of
Reference of the Hearing Officers?
Recent contributions by legal practitioners have called
for a review of the Terms of Reference of the Hearing
Officers.107 The public consultation on DG Compe-
tition Best Practices on antitrust proceedings and
Hearing Officer Guidance Paper has also shown a
certain discontent about some aspects of antitrust pro-
ceedings, and a desire for a strengthening of the
Hearing Officer’s role.108 While there seem to be no
consensus on what the Hearing Officers should do or
not do, it is nevertheless possible to identify certain
common themes put forward in the debate. Stake-
holders seem currently more concerned about antitrust
proceedings, that is those leading to the imposition of
a fine, than merger proceedings.

First, several stakeholders have advocated for an
earlier and broader involvement of the hearing offi-
cers. As mentioned above, the role of the Hearing
Officers really starts after the SO and continues up
until the adoption of the final decision, that is when
the parties are entitled to fully exercise their right to
be heard. The Hearing Officers’ role pre-SO is fairly
limited. Parties confronted with issues of rights of
defence have sometimes no immediate remedy during
the pre-SO phase. The concern expressed by stake-
holders seems to be that DG Competition’s use of its
investigating powers is not sufficiently checked, so
that violations of the rights of defence might take
place, which cannot later be remedied, for example
when exculpatory evidence is no longer available,
protected information has been disclosed, or infor-
mation has been illegally obtained.

The suggestions put forward to address these con-
cerns are multiple: first, it is suggested that the Hearing
Officer should deal not only with the right to be heard
but, more broadly, with the rights of defence or any
procedural dispute (it was even suggested the name of

the Hearing Officers be changed to Procedural Offi-
cers109). Second, the Hearing Officers should be
involved from the early stage of the investigation, for
example from the time of the inspections.110 Some sta-
keholders suggested that the Hearing Officers could
control the legality of inspections,111 and adjudicate on
disputes about documents seized by inspectors, for
example to determine whether certain documents are
legally privileged112 or out of the scope of the inspec-
tions.113 As regards requests for information, it has
been suggested that the Hearing Officers could adjudi-
cate disputes between the parties and DG Competition
as regards the proportionality of the requests, dead-
lines, legal privilege, or self-incrimination.

Second, several stakeholders have expressed disquiet
as regards the way oral hearings are conducted and the
opacity of the administrative steps that follow the
hearing. Of particular concern for stakeholders seems
to be the fact that the hearing does not take place
before the decision-makers. It was suggested that a way
to improve the objectivity and transparency of the pro-
cedure would be to enhance the role of the Hearing
Officers during this phase. For example, some stake-
holders have suggested that the Hearing Officers should
take a greater role in the preparation of the hearing,
have the power to convoke certain persons at the
hearing, and authorise their cross-examination.114 It
was further suggested that the interim report of the
Hearing Officers should systematically deal with sub-
stantive issues and be made available to the parties.115

The Commission should not be able to depart from
the report without duly justifying it. More radical was
the suggestion that the Hearing Officers should ‘take
over’ the case after the hearing, and prepare the draft
decision to the College.116

Third, several stakeholders have called for a greater
independence of the Hearing Officers by removing the
link with the Commissioner for Competition.117

Although few stakeholders expressed doubts on the
actual independence of the Hearing Officers, it was
suggested that the Hearing Officers be attached either
to the President of the Commission, like the Legal

107 ECLF Working Group on Transparency and Process, ‘Transparency and
process: do we need a new mandate for the Hearing Officer?’, available
at http://europeancompetitionlawyersforum.com/; Axel Schulz and
Pascal Berghe, ‘A new mandate—or how to improve the role of the
Hearing Officers’ (2010) 3 Mlex Magazine.

108 Replies to the public consultation are available at: http://ec.europa.eu/
competition/consultations/2010_best_practices/index.html.

109 See the contribution of Wilmer Hale.

110 See contributions of Freshfields Bruckhaus Deringer LLP, Wilmer Hale,
and Howrey LLP. See also ECLF Working Group on Transparency and
Process (n 106).

111 See Schulz and Berghe (n 106).

112 See contributions of Clifford Chance, Ashurst, Cleary Gottlieb Steen and
Hamilton.

113 See Schulz and Berghe (n 106).

114 See contributions of Baker McKenzie, Skadden Arps Slate Meagher &
Flom LLP and Affiliates, and Cleary Gottlieb Steen and Hamilton.

115 See contributions of White & Case LLP, Freshfields Bruckhaus Deringer
LLP, and Baker McKenzie. See also ECLF Working Group on
Transparency and Process (n 106) and Schulz and Berghe(n 106).

116 See contributions of White & Case LLP. See also ECLF Working Group
on Transparency and Process (n 106).

117 See contributions of White & Case LLP, Skadden Arps Slate Meagher &
Flom LLP.
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Service, or to the Secretariat General, so as to reinforce
the perception of their independence.

We do not intend, in this article, to take sides for or
against any of the above suggestions. They are all
welcome and sensible contributions to a debate, which
it is not unhealthy to have after almost ten years of prac-
tice under the current Terms of Reference. The latter
must be seen in the wider context of competition law
enforcement, which was modernised by the adoption of
Regulation (EC) No 1/2003 to refocus competition law
enforcement on serious violations, and led to an
increase in fines and litigation. As a result, concerns
about due process have grown. Today, these concerns
find a new raison d’être with the treatisation of the
Charter of Fundamental Rights, and the envisaged
accession to the European Convention of Human
Rights. While no judgment of the European Union

courts has recently questioned the procedures of the
Commission, the Charter of Fundamental Rights may
give the courts the occasion to potentially revisit some
of the judiciary’s existing case law. The right to be heard,
the presumption of innocence and the respect of the
rights of defence, to name only a few, have been elevated
to the rank of primary law.118 Limitations to these rights
may only be provided for by law.119 It would be surpris-
ing if the standard of competition law procedures, and
indeed the intensity of the Court’s review, remain
unchanged in this context. As in the early 1990s, there
may be a need to make the Commission’s procedures
even more exemplary, and perhaps the Hearing Officers
have a role to play in this endeavour.

doi:10.1093/jeclap/lpr023

118 Articles 41 and 48 of the Charter of Fundamental Rights. 119 Article 52 of the Charter of Fundamental Rights; Knauf judgment
(n 58), para. 91.
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